MIKE'S TEMPLATES
Loan Agreement (ADGM)
Parties
This agreement is dated the date on which it is signed by the last of the parties.
This agreement is made between [Lender legal name and details] (the "Lender") and [Borrower legal name and details] (the "Borrower").
Key Terms
"Business Day" means a day (other than a Saturday, a Sunday or a public holiday) on which banks are open for general business in Abu Dhabi.
"Loan" means the loan of a principal amount of [Loan amount (principal, with currency)] that the Lender agrees to make available under this agreement or, where the context requires, so much of it as is outstanding from time to time.
"Purpose" means the general business purposes of the Borrower.
"Drawdown Date" means the date on which the Loan is to be advanced under the Drawdown clause.
"Availability Period" means the period from the date of this agreement to and including [Last day on which the Borrower may request the Loan].
"Final Repayment Date" means [Final repayment date].
"Interest Rate" means [Fixed interest rate (per annum)] per annum.
"Interest Payment Date" means [Interest payment dates].
"Default Margin" means [Default interest margin (per annum)] per annum.
"Prepayment Notice Period" means five Business Days.
"Prepayment Fee" means [Prepayment fee (percentage of the amount prepaid)] of the amount prepaid.
"Payment Grace Period" means three Business Days.
"Remedy Period" means 15 Business Days.
"Cross Default Threshold" means [Cross default threshold] (or its equivalent in other currencies).
"Secured Assets" means [Assets to be secured].
"Guarantor" means [Guarantor legal name and details].
Interpretation
"Security Document" means any document creating or evidencing security for the Borrower's obligations under this agreement.
"Guarantee" means any guarantee of the Borrower's obligations under this agreement.
"Finance Documents" means this agreement, each Security Document and each Guarantee.
"Security Interest" means any mortgage, charge (whether fixed or floating), pledge, lien, assignment by way of security or other security interest securing any obligation of any person, or any other agreement or arrangement having a similar effect.
"Financial Indebtedness" means any indebtedness for or in respect of money borrowed or raised, including under any loan, bond, note, finance or capital lease, deferred purchase price arrangement (other than normal trade credit), or guarantee or indemnity of any of those.
An Event of Default is "continuing" if it has not been remedied or waived in writing by the Lender.
In this agreement: a reference to a party includes its successors in title and permitted assigns; "including" and similar words do not limit the words that precede them; a reference to a law includes that law as amended or re-enacted; a reference to a clause is to the clause of this agreement with that heading; headings do not affect interpretation; and, where a party is an individual, "it" and "its" include him or her and his or her, a reference to a party's officers, board, constitution or constitutional documents, or to its being duly incorporated or established, applies only to a party that is a body corporate or other entity, and a reference to a party's insolvency includes, for an individual, bankruptcy, an individual voluntary arrangement or other composition with creditors, or any equivalent procedure in any jurisdiction.
The Loan
The Lender agrees to make the Loan available to the Borrower on the terms of this agreement.
The Borrower must use the Loan only for the Purpose. The Lender is not obliged to monitor or verify how the Loan is used.
Conditions to Drawdown
The Lender is not obliged to advance the Loan until it has received, in form and substance reasonably satisfactory to it: a copy of this agreement signed by the Borrower; evidence that the Borrower has taken all action needed to authorise its entry into and performance of the Finance Documents to which it is a party, including a copy of any relevant board or members' resolution where the Borrower is not an individual; evidence of the identity and authority of each person signing a Finance Document for the Borrower; each Security Document and Guarantee required by this agreement, signed and, where relevant, registered; and any information the Lender reasonably requires to complete its identification and anti-money-laundering checks.
The Lender is also not obliged to advance the Loan if, on the date of any drawdown request or on the Drawdown Date, an Event of Default is continuing or would result from the advance, or any representation in the Representations clause is untrue in any material respect.
Drawdown
Subject to the Conditions to Drawdown clause, the Lender must advance the Loan in one amount on [Drawdown date (fixed-date drawdown)], or any later date the parties agree in writing, by transferring it in immediately available funds to the bank account in the Borrower's name that the Borrower notifies to the Lender in writing at least three Business Days before that date.
The Loan may be drawn only once. Any part of the Loan not advanced on the Drawdown Date or, where an Availability Period applies, by the end of the Availability Period, is cancelled.
Interest
The Loan bears interest at the Interest Rate from and including the Drawdown Date until it is repaid in full. Interest accrues daily, is calculated on the actual number of days elapsed and a year of 365 days, and is payable by the Borrower in arrears on each Interest Payment Date and on the date on which the Loan is repaid or prepaid in full.
Repayment
The Borrower must repay the Loan in full, together with all accrued interest and all other amounts outstanding under this agreement, on the Final Repayment Date.
The Borrower may not re-borrow any part of the Loan that has been repaid or prepaid.
Voluntary Prepayment
The Borrower may prepay all or any part of the Loan by giving the Lender written notice, at least the Prepayment Notice Period before the proposed prepayment date, specifying the amount to be prepaid and the prepayment date. A prepayment notice is irrevocable, and the Borrower must make the prepayment on the date specified.
A prepayment must be made together with accrued interest (if any) on the amount prepaid and is otherwise made without premium or penalty.
A partial prepayment is applied against the remaining repayment instalments in inverse order of maturity.
Default Interest
If the Borrower does not pay an amount on its due date, interest accrues on the overdue amount from the due date until it is paid in full, before and after judgment, at the Interest Rate (if any) plus the Default Margin, on the actual days elapsed over a year of 365 days. The Default Margin is intended to protect the Lender's legitimate interest in being paid on time and in covering its funding and administration costs of default, and is not a penalty. Default interest is simple, not compounded, and is payable on demand.
Payments
The Borrower must make every payment under this agreement in the currency in which the Loan is denominated, in immediately available funds, to the account that the Lender notifies to the Borrower in writing for that purpose, by no later than its due date.
A payment that would otherwise fall due on a day that is not a Business Day is due on the next Business Day in the same calendar month (if there is one) or on the preceding Business Day (if there is not), and interest (if any) is adjusted accordingly.
If the Lender receives less than the full amount then due under this agreement, it must apply the payment first to costs and expenses due under this agreement, then to default interest, then to other accrued interest, and then to principal.
A certificate by the Lender of any amount due under this agreement is, in the absence of manifest error, prima facie evidence of the matters to which it relates.
Taxes
Every payment by the Borrower must be made free of any deduction for tax unless the law requires one. If it does, the Borrower must deduct it, pay it over to the tax authority on time, give the Lender the receipt and increase the payment so that the Lender receives the amount it would have received without the deduction. The increase is not payable where the deduction arises from the Lender's transfer of its rights, a change in its place of tax residence, or its failure to provide a form the Borrower reasonably requested.
Security
The Borrower's obligations under this agreement are to be secured by security over the Secured Assets, created by a separate Security Document in a form agreed between the parties. This agreement does not itself create any security.
The Borrower must sign and deliver the Security Document to the Lender before the Drawdown Date and must, at its own cost, complete every registration, filing, notice or other step that the law requires to perfect the security and give it the priority intended.
If the Borrower is a company incorporated in the ADGM, the Borrower must make sure that the particulars of any charge created by a Security Document are delivered to the ADGM Registrar of Companies within the time the law allows, and the Lender may deliver them itself. The Borrower must also complete any registration the law of the place where the Secured Assets are located requires, and must give the Lender evidence of each registration.
Guarantee
The Borrower must procure that the Guarantor signs and delivers to the Lender, before the Drawdown Date, a guarantee of the Borrower's obligations under this agreement in a separate document in a form agreed between the Lender and the Guarantor.
Representations
The Borrower makes to the Lender each of the representations in this Representations clause that is expressed to be made by the Borrower.
The Borrower, if it is not an individual, is duly incorporated or established and validly existing under the law of its jurisdiction of incorporation or establishment, and has power to own its assets and to carry on its business as it is now conducted; and, if it is an individual, has full legal capacity.
The Borrower has the power to enter into and perform the Finance Documents to which it is a party and has taken all necessary action to authorise its entry into and performance of them.
The obligations expressed to be assumed by the Borrower in the Finance Documents to which it is a party are legal, valid and binding obligations of the Borrower.
The Borrower's entry into and performance of the Finance Documents do not conflict with any law or regulation applicable to it, its constitutional documents (if any), or any agreement or instrument binding on it or any of its assets.
No Event of Default is continuing or would result from the advance of the Loan.
No litigation, arbitration or administrative proceeding is current or, to the Borrower's knowledge, threatened against the Borrower that, if adversely determined, could reasonably be expected to impair materially its ability to meet its payment obligations under the Finance Documents.
All factual information the Borrower has given the Lender in connection with the Loan was true and accurate in all material respects when given and was not misleading in any material respect because of an omission.
The Lender represents to the Borrower that it has the power to enter into and perform this agreement and has taken all necessary action to authorise its entry into and performance of it.
The Borrower makes each of its representations in this Representations clause on the date of this agreement and repeats it on the Drawdown Date and on each Interest Payment Date (if any), by reference to the facts and circumstances then existing.
Undertakings
The Borrower gives the undertakings in this Undertakings clause, which remain in force for as long as any amount is outstanding under this agreement.
The Borrower must supply to the Lender, promptly on request, such information about its financial condition and business as the Lender reasonably requests for the purpose of monitoring the Loan.
The Borrower must notify the Lender promptly after becoming aware of any Event of Default, giving details of it and of the steps (if any) being taken to remedy it.
The Borrower must obtain, comply with and maintain every authorisation that the law requires to enable it to perform its obligations under the Finance Documents.
The Borrower must comply in all material respects with all laws to which it is subject, where failure to do so would materially impair its ability to perform its obligations under the Finance Documents.
The Borrower must ensure that its payment obligations under this agreement rank at least equally with the claims of its other unsecured and unsubordinated creditors, apart from claims that the law mandatorily prefers.
The Borrower must not create or allow to subsist any Security Interest over any of its assets, other than a Security Interest created under a Security Document, a lien arising by operation of law in the ordinary course of business, or a Security Interest that the Lender has approved in writing (approval not to be unreasonably withheld or delayed).
Regulatory Status
The Borrower confirms that it enters into this agreement for the purposes of its business and not as a consumer or for personal, family or household purposes.
The Lender confirms that it holds every licence, authorisation or registration that applicable law requires for it to make the Loan (including any licence from the Financial Services Regulatory Authority of the Abu Dhabi Global Market), or that none is required because it does not carry on the business of lending or because an exemption applies.
The Borrower represents that no part of the Loan or of any repayment will be used for, or come from, a crime or a dealing with a person or place subject to sanctions that apply to the Lender. If the Lender reasonably asks, the Borrower must supply documents identifying its owners, controllers and sources of funds, and the Lender may withhold an advance until the documents are received and verified. The Lender may tell the competent authorities of any suspicion it holds, and the Borrower waives any duty of confidence that would stop it doing so.
Events of Default
Each of the events or circumstances described in this Events of Default clause is an "Event of Default".
The Borrower does not pay on its due date any amount payable by it under a Finance Document, unless the failure is caused by an administrative or technical error or a disruption to payment systems and payment is made within the Payment Grace Period after its due date.
The Borrower does not comply with any other obligation under a Finance Document and, if the failure is capable of remedy, it is not remedied within the Remedy Period after the earlier of the Lender giving the Borrower written notice of it and the Borrower becoming aware of it.
Any representation or statement made or treated as repeated by the Borrower in a Finance Document is incorrect or misleading in any material respect when made or treated as repeated and, if the circumstances giving rise to it are capable of remedy, they are not remedied within the Remedy Period after the Lender gives the Borrower written notice of them.
Any Financial Indebtedness of the Borrower is not paid when due (after any applicable grace period), or is declared due and payable before its specified maturity because of an event of default (however described), unless the aggregate amount of Financial Indebtedness concerned is less than the Cross Default Threshold.
The Borrower is unable, or admits inability, to pay its debts as they fall due, is deemed to be or is declared unable to pay its debts under applicable law, suspends making payments on any of its debts, or, because of actual or anticipated financial difficulties, begins negotiations with one or more of its creditors (other than the Lender) with a view to rescheduling any of its indebtedness.
Any corporate action, legal proceeding or other formal step is taken, in the ADGM or elsewhere, in relation to the winding-up, dissolution, administration, receivership, bankruptcy or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) of the Borrower, or the appointment of a liquidator, provisional liquidator, administrator, receiver, trustee or similar officer over the Borrower or any of its assets. This does not apply to a petition or application that is frivolous or vexatious and is discharged, stayed or dismissed within 21 days of being presented.
Any attachment, sequestration, distress, execution or similar process affects any material part of the assets of the Borrower and is not discharged within 21 days.
It is or becomes unlawful for the Borrower to perform any of its payment obligations under a Finance Document, or the Borrower repudiates or rescinds, or shows an intention to repudiate or rescind, a Finance Document.
The Borrower suspends or ceases, or threatens to suspend or cease, to carry on all or substantially all of its business.
The Borrower dies or loses the legal capacity to manage his or her own affairs, or the Borrower proposes or enters into an individual voluntary arrangement or any other composition or arrangement with his or her creditors generally, or any procedure for the settlement, rescheduling or relief of the Borrower's debts as an individual is started in any jurisdiction.
Any Security Document or Guarantee is not, or ceases to be, in full force and effect, or any person who has given a Guarantee does not pay any amount due under it when due (after any applicable grace period) or repudiates it.
Acceleration
At any time while an Event of Default is continuing, the Lender may, by written notice to the Borrower, do any one or more of the following: cancel any part of the Loan that has not been advanced; declare that all or part of the Loan, together with accrued interest and every other amount accrued or outstanding under the Finance Documents, is immediately due and payable, whereupon it is immediately due and payable; and exercise any of its rights under the Finance Documents.
Costs and Expenses
Each party bears its own costs and expenses (including legal fees) incurred in negotiating, preparing and entering into the Finance Documents.
The Borrower must pay the Lender, within ten Business Days of demand, the reasonable costs and expenses (including legal fees) that the Lender properly incurs in enforcing or preserving its rights under the Finance Documents.
Set-off
The Borrower must make every payment under this agreement without set-off or counterclaim, except for an amount that the Lender has agreed in writing, or a court has finally determined, is owed by the Lender to the Borrower. While an Event of Default is continuing, the Lender may set off any matured amount the Borrower owes under the Finance Documents against any matured obligation the Lender owes the Borrower, regardless of the place of payment or currency of either obligation, converting either obligation at a market rate of exchange for that purpose.
Assignment and Transfer
The Borrower may not assign or transfer any of its rights or obligations under this agreement without the Lender's prior written consent.
The Lender may transfer all or part of its rights and obligations under the Finance Documents to another person by novation or assignment, with the Borrower's prior written consent, which must not be unreasonably withheld or delayed. No consent is needed for a transfer to an affiliate of the Lender or while an Event of Default is continuing. The Borrower must sign any document and take any step that the Lender reasonably asks for to complete a transfer, and must not be put in a worse position by it.
Notices
Any notice or other communication under this agreement must be in writing and delivered by hand, sent by pre-paid registered post or courier, or sent by email, to the Lender at [Lender notice address and email] and to the Borrower at [Borrower notice address and email], or to any other address or email address that a party notifies to the other for this purpose on at least five Business Days' notice.
A notice is treated as received: if delivered by hand, when it is left at the relevant address; if sent by pre-paid registered post or courier, on the second Business Day after posting or dispatch (or the fifth Business Day if sent to another country); and if sent by email, when sent, unless the sender receives a message that it was not delivered. A notice received after 5.00 pm, or on a day that is not a Business Day, in the place of receipt is treated as received at 9.00 am on the next Business Day there.
General
The Finance Documents are the entire agreement between the parties about the Loan and supersede all earlier agreements, arrangements and understandings between them about it.
No amendment of this agreement is effective unless it is in writing and signed by or on behalf of each party.
No failure or delay by a party in exercising any right or remedy under this agreement operates as a waiver of it, and no single or partial exercise of a right or remedy prevents its further exercise. The rights and remedies under this agreement are in addition to those provided by law.
If any provision of this agreement is or becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction, that does not affect the legality, validity or enforceability of the remaining provisions, or of that provision under the law of any other jurisdiction.
Only a party to this agreement (or its successors and permitted assigns) may enforce its terms; no other person has a right to do so under the Contracts (Rights of Third Parties) Act 1999 as it applies in the Abu Dhabi Global Market, or otherwise.
This agreement may be signed in any number of counterparts and by electronic signature. Each counterpart is an original, and together the counterparts have the same effect as if each party had signed the same document.
Governing Law and Jurisdiction
The laws of the Abu Dhabi Global Market govern this agreement and any non-contractual obligation arising out of or in connection with it.
The Courts of the Abu Dhabi Global Market have exclusive jurisdiction over any dispute arising out of or in connection with this agreement, including a dispute about its existence, validity or termination or about any non-contractual obligation arising out of or in connection with it.
The parties will try to settle any dispute under a Finance Document by mediation before the ADGM Courts hear it, unless the dispute concerns an overdue payment or the Lender is seeking urgent interim relief. The mediator is a person the parties agree or, failing agreement within seven days, one named by the ADGM Courts. The mediation must start within fourteen days after a party asks for it in writing.
The Borrower agrees that an order or judgment of the ADGM Courts under a Finance Document may be enforced against it wherever its assets are, and that it will not object to enforcement in the onshore courts of the Emirate of Abu Dhabi or elsewhere because the order or judgment was made by a court in a financial free zone.
A claim by the Borrower against the Lender arising out of a Finance Document must be brought within two years after the Borrower first knew, or reasonably ought to have known, of the facts giving rise to it, to the extent the law of the ADGM allows the parties to agree this. This clause does not limit the time within which the Lender may sue to recover the Loan and interest.
Repayment Schedule
The Borrower must repay the Loan in the following instalments, each on the date shown: [Repayment instalments (amount and due date of each)]. If less than the full amount of the Loan is advanced, each instalment is reduced proportionately.
